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An attorney may not ordinarily act as both an advocate and a witness in a case. 


The advocate-witness rule ordinarily disqualifies an attorney from acting in dual capacities as an attorney-advocate and as a 


witness in the same matter.! The rule does not apply when the attorney is a party to the action, acting pro se,” but an attorney 
may be disqualified from testimony and self-representation in another capacity than the attorney's personal capacity as when 


serving as the executor of an estate.” 


The rule does not render an attorney incompetent to testify as a witness;* rather, in this context, the rule functions to allow the 


court to exercise its inherent power of disqualification to prevent a potential violation of rules governing attorney conduct.> The 
tule permits an attorney actively participating in the case to be a witness as to merely formal matters but discourages testimony 


as to other matters on behalf of a client except when essential to the ends of justice.° 


The advocate-witness rule generally requires disqualification of the attorney from appearing as an attorney in the matter if the 
attorney is a necessary witness.’ For this purpose, the attorney's testimony is necessary when the testimony is relevant and 
material,® when the evidence is unobtainable elsewhere,” and when the testimony is or may be prejudicial. !° The likelihood 


that the jury will become aware of the dual role of the attorney-witness is among the factors to be considered. u 


Disqualification is not required in every case in which counsel could give testimony on behalf of a client on other than formal 
or uncontested matters, nor is it automatically granted when a party attempts to call opposing counsel; rather, a more searching 
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review is required to determine whether the lawyer's continued participation as counsel taints the legal system or the trial of 


the case before it. !7 


CUMULATIVE SUPPLEMENT 
Cases: 


Attorney would not be disqualified from representing country rock band in its trademark infringement action against attorney's 
former client, a music publishing company, under South Carolina Rule of Professional Conduct (RPC) precluding attorneys 
from acting as an advocate at trial in which attorney was likely to be a necessary witness, where items raised by company could 
be addressed and examined by other witnesses since attorney did not draft documents or have any involvement in transaction 
related to company's documents and thus had no particular knowledge about the documents. RPC 3.7(a). Marshall Tucker Band, 
Inc. v. M T Industries, Inc., 209 F. Supp. 3d 854 (D.S.C. 2016). 


[END OF SUPPLEMENT] 
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Footnotes 
1 Ala.—Roberts v. State, 141 So. 3d 1139 (Ala. Crim. App. 2013). 


Alaska—Shooshanian v. Dire, 237 P.3d 618 (Alaska 2010). 
Ark.—Tracy v. Dennie, 2012 Ark. 281, 411 S.W.3d 702 (2012). 
Ill.—People v. Koen, 2014 IL App (1st) 113082, 379 Ill. Dec. 277, 6 N.E.3d 354 (App. Ct. 1st Dist. 2014). 
Md.—Abrishamian v. Washington Medical Group, P.C., 216 Md. App. 386, 86 A.3d 681 (2014). 
N.C.—State v. Smith, 749 S.E.2d 507 (N.C. Ct. App. 2013), writ denied, 367 N.C. 532, 762 S.E.2d 221 
(2014). 
Prosecutor-witness generally prohibited 
Cal.—People v. Linton, 56 Cal. 4th 1146, 158 Cal. Rptr. 3d 521, 302 P.3d 927 (2013). 
Prosecutor not disqualified 
N.Y.—People v. Campbell, 106 A.D.3d 1507, 966 N.Y.S.2d 313 (4th Dep't 2013), leave to appeal denied, 
21 N.Y.3d 1002, 971 N.Y.S.2d 254, 993 N.E.2d 1276 (2013). 

2 N.Y.—In re Estate of Walsh, 17 Misc. 3d 407, 840 N.Y.S.2d 906 (Sur. Ct. 2007). 
Ohio—Michael P. Harvey Co., L.P.A. v. Ravida, 2012-Ohio-2776, 972 N.E.2d 1087 (Ohio Ct. App. 8th 
Dist. Cuyahoga County 2012). 


3 N.Y.—In re Estate of Walsh, 17 Misc. 3d 407, 840 N.Y.S.2d 906 (Sur. Ct. 2007). 

4 Miss.—Howell v. State, 2014 WL 5035951 (Miss. 2014). 
Ohio—Damron v. CSX Transp., Inc., 184 Ohio App. 3d 183, 2009-Ohio-3638, 920 N.E.2d 169 (2d Dist. 
Montgomery County 2009). 

5 Ohio—Damron v. CSX Transp., Inc., 184 Ohio App. 3d 183, 2009-Ohio-3638, 920 N.E.2d 169 (2d Dist. 
Montgomery County 2009). 
As to the enforcement of ethical duties and standards by disqualification of counsel, generally, see §§ 96 
to 99. 

6 Conn.—DiNardo Seaside Tower, Ltd. v. Sikorsky Aircraft Corp., 153 Conn. App. 10, 100 A.3d 413 (2014), 
certification denied, 314 Conn. 947, 103 A.3d 976 (2014). 

7 Conn.—DiNardo Seaside Tower, Ltd. v. Sikorsky Aircraft Corp., 153 Conn. App. 10, 100 A.3d 413 (2014), 


certification denied, 314 Conn. 947, 103 A.3d 976 (2014). 

Mass.—Smaland Beach Ass'n, Inc. v. Genova, 461 Mass. 214, 959 N.E.2d 955 (2012). 
Mont.—In re Marriage of Perry, 2013 MT 6, 368 Mont. 211, 293 P.3d 170 (2013). 
N.Y.—Lauder v. Goldhamer, 122 A.D.3d 908, 998 N.Y.S.2d 79 (2d Dep't 2014). 
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Wis.—State v. Gonzalez-Villarreal, 2012 WI App 110, 344 Wis. 2d 472, 824 N.W.2d 161 (Ct. App. 2012). 
Likely to be called as necessary 

Ala.—Roberts v. State, 141 So. 3d 1139 (Ala. Crim. App. 2013). 

Wash.—State v. Sanchez, 171 Wash. App. 518, 288 P.3d 351 (Div. 3 2012). 

Potential but not necessary 

Ohio—State v. Ponce, 2012-Ohio-4572, 977 N.E.2d 1062 (Ohio Ct. App. 7th Dist. Mahoning County 2012). 
Alaska—Shooshanian v. Dire, 237 P.3d 618 (Alaska 2010). 

Ark.—Diamante, LLC v. Dye, 2013 Ark. 501, 430 S.W.3d 710 (2013). 

Kan.—State v. Rivera, 48 Kan. App. 2d 417, 291 P.3d 512 (2012). 

N.C.—State v. Smith, 749 S.E.2d 507 (N.C. Ct. App. 2013), writ denied, 367 N.C. 532, 762 S.E.2d 221 
(2014). 

Finding required before disqualification 

Wash.—American States Ins. Co. ex rel. Kommavongsa v. Nammathao, 153 Wash. App. 461, 220 P.3d 1283 
(Div. 3 2009). 

Must be admissible evidence 

Ohio—State v. Ponce, 2012-Ohio-4572, 977 N.E.2d 1062 (Ohio Ct. App. 7th Dist. Mahoning County 2012). 
Must go to essential fact 

Tex.—In re Estate of Arizola, 401 S.W.3d 664 (Tex. App. San Antonio 2013), review denied, (Oct. 18, 2013). 
Must relate to contested issue 

U.S.—Kogan v. United States, 107 Fed. Cl. 707 (2012). 

Utah—State v. Melancon, 2014 UT App 260, 339 P.3d 151 (Utah Ct. App. 2014). 

Must be more than marginally relevant 

Ind.—Utilimaster Corp. v. Indiana Dept. of State Revenue, 967 N.E.2d 92 (Ind. Tax Ct. 2012). 
Ark.—Diamante, LLC v. Dye, 2013 Ark. 501, 430 S.W.3d 710 (2013). 

Ind.—Utilimaster Corp. v. Indiana Dept. of State Revenue, 967 N.E.2d 92 (Ind. Tax Ct. 2012). 
Kan.—State v. Rivera, 48 Kan. App. 2d 417, 291 P.3d 512 (2012). 

Mass.—Smaland Beach Ass'n, Inc. v. Genova, 461 Mass. 214, 959 N.E.2d 955 (2012). 

N.C.—State v. Smith, 749 S.E.2d 507 (N.C. Ct. App. 2013), writ denied, 367 N.C. 532, 762 S.E.2d 221 
(2014). 

Other witnesses available 

Fla.—Steinberg v. Winn-Dixie Stores, Inc., 121 So. 3d 622 (Fla. 4th DCA 2013). 

Other records available 

Wis.—State v. Gonzalez-Villarreal, 2012 WI App 110, 344 Wis. 2d 472, 824 N.W.2d 161 (Ct. App. 2012). 
Cumulative testimony not necessary 

Til —Cushing v. Greyhound Lines, Inc., 2013 IL App (Ist) 103197, 371 Ill. Dec. 941, 991 N.E.2d 28 (App. 
Ct. 1st Dist. 2013), appeal denied, 374 Ill. Dec. 564, 996 N.E.2d 11 (IIl. 2013) and appeal denied, 374 III. 
Dec. 564, 996 N.E.2d 11 (Ill. 2013) and appeal denied, 374 Ill. Dec. 564, 996 N.E.2d 11 (HL. 2013). 
Duplicative testimony not necessary 

Utah—State v. Melancon, 2014 UT App 260, 339 P.3d 151 (Utah Ct. App. 2014). 

Ark.—Diamante, LLC v. Dye, 2013 Ark. 501, 430 S.W.3d 710 (2013). 

Kan.—State v. Rivera, 48 Kan. App. 2d 417, 291 P.3d 512 (2012). 

Mass.—Smaland Beach Ass'n, Inc. v. Genova, 461 Mass. 214, 959 N.E.2d 955 (2012). 

Actual prejudice required 

Tex.—In re Garza, 373 S.W.3d 115 (Tex. App. San Antonio 2012). 

No conflict with client 

Mass.—Com. v. Zabek, 86 Mass. App. Ct. 520, 18 N.E.3d 685 (2014). 

Conflict with client not required 

Wash.—State v. Sanchez, 171 Wash. App. 518, 288 P.3d 351 (Div. 3 2012). 

As to the exception for substantial hardship to the attorney's client, see § 176. 

U.S.—Tumer v. AIG Domestic Claims, Inc., 823 F. Supp. 2d 899 (D. Neb. 2011). 


Mass.—Smaland Beach Ass'n, Inc. v. Genova, 461 Mass. 214, 959 N.E.2d 955 (2012). 
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